NEVILL we- STROOD: 
The State of the Caſe: 
EVIL E. brought a Special Action upon the Caſe in the Common-Pleas againſt the 


| gap 7A Defendant, declaring, That whereas the Protector by his Writ of July 1656. —_— 
l chat in purſuance of the Inſtrument of Government ordained in Parliament to be ca 


led in Seprember following, and did command the Defendant then Sheriff, to cauſe five 


Knights to be choſen ; and that although the Parliament was duly elected, yet the 


WE 
SEN Sheriff falſiy and maliciouſly did not return him, but returned five others for the ſaid 


County, to the great diſparagement of the ſaid Plaintiff, and to his dammage two thouſand pounds. 
Upon not guilty pleaded there was a Trial, one thouſand five hundred pounds damages found by Jury; 
and after ſeveral motions and agreements made in that Court in arreſt of judgement, the Judges were 
pleaſed to bring the Record up into the Parliament, with a Rule annexed to it, expreſſing their reaſons 
of removing of it. vi. They doubt whether they have juriſdiction of the Cauſe being grounded meer- 
ly upon the Common-Law, and no Precedent for it ; and concerning the priviledge of the Parliament 
in determining the due election of their Members. | 


The Reaſons inſiſted upon by Mr, Strood why no Action lies at Common-Law 
| are theſe, | 


Irſt, Becauſe it is altogether without a Precedent in all Ages; never any Action brought before; 
although ſeveral Actions againſt Sheriffs for Falſe Rerurns in things of another nature; yer 
never in a Caſe of this nature. And this agreed by the Judges of the Common-Pleas, and by the very 
Ces for the Plaintiff , which is a ſtrong argument chat no Action lies at Common- law: See Lirrle= 
ton, SECT. Io. 
| — 7 Becauſe — the Statete of 8. and 23. Henry 6. there is a particular remedy appointed 
both to puniſh the Sheriff, and to give remedy to the party grieved ; and the Statute ſaith, Becauſe 
there was no ſufficient remedy before: See the Stat. 

Thirdly, It is a matter as the Judges expreſs in their Rule that concerns che priviledges of the Parlia- 
ment, and whereſoeyer che priviledges'sf Parliament are concerned, no other Court can hold juriſdi- 
ction, unleſſe particularly power be given by Stature Yide 4. Inſtitutes Fol. 14. and (oks ſelect 
Caſe 63. Naſhvorthse Collections, uſque finem, * | . 

Fourthly, The Law can take notice but of two Knights of the Shire, and at the time when chis acti- 
on was brought, the Inftrument of Government was not in force; and that very Inſtrument of Govern- 
ment ĩf it were in force hath inflited two thouſand Marks by way of fine upon the Sheriff if he be in 

fault. 

Fifthly, It is not fitting the right of Election of Members to fit in Parliament ſhould be tried by a 
Countrey Jury, but by their own Members; and although the Jury have here given one thouſand five 
hundred pounds damages, it may be in another Caſe they may give but forty ſrillings „ and Elections 
not be tried by ſtrictneſs of Common-Law. 

Sixthly, This Cauſe was begun and heard at a Committee of Parliament, ſo as they had not onely 
Superiority, but Priority of Juriſdiction, and that partly agreed upon by Juſtice Jones in the Argument 
of Sir John Elliots Caſe; ( ar. 5, in Mr. Ruſhmorths Book, That a Court of Law ought not to meddle 
in it; and it appears by the Votes made in Parliament 1641. in Sir John Elliots Caſe, That a ſucceeding 
Parliament may take notice of things done in a former Parliament. | 

Seventhly, No Caſe can be put or Precedent ſhown, That ever any Caſe that was ſent up into the 

Houſe of Commons for want of juriſdiction, or was ever ſent down thither again for them to give 
judgment, of that ever they gave judgment upon it without hearing it De »ovo upon the metrics : and 
it cannot be ſhewed, That ever any Caſe was brought up into the Houſe of Commons before, although 
indeed many have been into the Lords Houſe, 

As to the great ObjeRion, That this will be a great terrour to Sheriffs, and it is not fit a Sheriff ſhould 
know the urmoſt price of a competent Election, and that it is fit a Sheriff ſhould be liable to an Action. 

Reſp. The Queſtion is not what is fit tobe made or to be a Law, but what is Law: Beſides it muſt be 
as great aterrour to a Sheriff to be puniſhed by fine and impriſonment of the Parliament, as by an Acti- 
on of the Parties ſuit; and a Sheriff cannot know what his utmoſt fine may be: And iris very conſi- 
derable whether the Parliament ſhall think fit to clogg the Office of Sheriffalty (which lies already 
as a burthen heavy enough upon the Gentry of Exg/ad) with multiplicity of Actions, no Sheriff al- 
ready knowing how to behave himſelf in an Election, but he ſhall diſpleaſe ſome body or other: and 
if after a tedious attendance upon the Committee of priviledges, they, ſhall afterwards be expoſed to 
private actions, the Sheriffalty will be a much more troubleſome imployment than it is already. | 

| Laflly, it is no private damage at all in the eye of the Law tothe party, but rather a damage to the 
County or to the Nation in general, as every Member in general that firs, muſt needs be ſenſible of, 
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